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TYUIHIEME

Makanazaa FeUIBIMU-TEXHUKAIIBIK POTPECC TMHAMHUKACHIH )KOHE Ka3ipri OHEPKICINTIK TEXHOIOT HsIapIaFbl
WHHOBAIMSJIBIK YPAICTEPl €CKepe OTHIPBIN, OJIeMIIK IPaKTHUKala MaKpOJOTHSUIBIK JKYHelepai KypyIbIH
Ka3ipri 3aMaHFbl )KOHE ©3€KTi 9J[ICHAMANIBIK TOCUIACP] KapaCcThIPBUIIBI XKOHE erKEH-TErKeHl KapacThIPbUIIBI.
MakpoorusIbIK KyHenep/e OHIipicTepAiH MaTepualiblK aFbIHIAapIaH MaTepUaIIIbIK eMeC aFbIH/IapFa Kolyi
meHOepiHe TpaHCc(HOPMAITHSUTBHIK ©3TepicTep OPBIH aybIHA epPEeKITe Ha3ap aynapsuiasl. Makanama Kazakcran
PecriyOnukachl 3KOHOMHUKACBHIHBIH TPAKTHKACBIHIA JaMU allaThlH MaKpOJOTHSIJIBIK JKYHelepai KypyablH
MaHBI3/Ibl YHBIM/IBIK-OKOHOMHUKAIIBIK TETIKTEPi KOPCETIITEH.

PE3IOME

B craTthe 3aTpOHYTHI U AETaIbHO PACCMOTPEHBI COBPEMEHHBIE M aKTYaIbHBIE METOIOIOTHYECKUE TIPUEMBI
MOCTPOEHUST MAKPOJIOTUCTHUECKIX CUCTEM B MUPOBOM MPAKTUKE C yUETOM JUHAMHUKN HAYYHO-TEXHUYECKOTO
Iporpecca U WHHOBAIMOHHBIX TEHJCHIIMIA B COBPEMEHHBIX IMPOMBIIUIEHHBIX TexHoJorui. Ocoboe BHUMA-
HUE aKIEHTHPOBAHO Ha TO, B MAKPOJIOTHCTUIECKIX CUCTEMaX MPOHM3O0ILIA TPaHC(HOPMAIIMOHHBIE H3MEHEHNUS
B paMKax Tepexojia MPOU3BOACTB OT MaTEpUATbHBIX MMOTOKOB K HEMaTepUalbHBIM. B KOMIIekce B CTaThe
0003HaYEHBI BAKHEHIIINE OPraHU3aIMOHHO-9KOHOMHYECKUE TIPUOPUTETHI TOCTPOSHHSI MaKPOJIOTHCTUIECKUX
CHUCTEM, KOTOPBIE MOTYT IOJIYYHUTh Pa3BUTHE B IPAKTHKE SKOHOMUKH PecyOonmkn Kasaxcras.
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ABSTRACT

Purpose of the research. To identify the ways for improving the efficiency of the corporate governance
models adopted and ways for harmonization of the legislation in countries -members of the Eurasian Economic
Union effective January 1, 2015.

Methodology. Evaluation of the corporate governance models adopted at the national level in countries-
members of the Eurasian Economic Union has been performed based on the analysis of the legislation. To
grasp a practical ramifications of norms envisaged in the laws, an in-depth interview with corporate lawyers
of Kazakhstan has been conducted.

Originality / value of the research. This research examines to what extent the right of shareholders,
regardless of the country of origin and his/her share in the capital of the corporation, to be represented in the
boards for the purpose of protection of their interests, could be realized in countries — members of the Eurasian
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Economic Union. Further, this study looks at the role of independent directors in the process of realization of
the rights of investors in selected jurisdictions.

Findings. The results of the research undertaken demonstrate notable deficiency in implementing an
effective corporate governance model in courtiers — members of the Union. In this study ways for improving the
efficiency of the corporate governance models and for harmonization of the legislation of countries -members
of the Eurasian Economic Union are offered.

Keywords: corporate governance, minor shareholders, foreign investors, protection of the rights of
shareholders, independent directors

EYPA3USAJIBIK 9dKOHOMMUKAJIBIK OJAK EJIAEPIHAEI'T KOPIIOPATUBTI
BACKAPY/bI YJTTBIK MOAEJIAEPI )KOHE OJIAPAbI KETIJIAIPY KOJIJAPBI

O. Y:xerona
«KHUMDII» Yuusepcureti, Anmarsl, Kazakcran PecnyOnukacht

AHJATIIA

3epmmey maxcamor. 2015 x 1 KanTapjan O6acran Kei3MeT eteTiH Eypasusiiak DxoHoMukainbsik Onak e-
JepiHJIeri KOJIIaHbICTaFbl KOPIIOPATUBTIK OacKapy Yriiepi THIMALIITIH apTThIPY TOCUIAEPiH )KoHE 3aHHAMAaHbBI
YHIIECTIPY JKOJIJIapbIH aHBIKTAY.

3epmmey adicnamacwul. Eypazusiiak DxoHoMuKalbIK Ofak ejiepiHaeri KoJJAaHbICTarbl KOPIIOPATUBTIK
Oackapy yJITUIepiH Taijay 3aHHAMaJIbIK 0a3achlH TaJJIay/bIH HeTi3iHe xkacanraH. KoyaHblcTarbl 3aHHAMA
KO3JICUTIH KaFuaasap ic )Ky3iH/ie Kaiail achlpbUIaTBIHBIH TYCIHY YiIiH Ka3akcTaH KOpropaTHBTIK 3aHrepieMeH
cyx0arracyJsap »ypri3uiii.

3epmmeyoiy oOipezetinici / KynOwvLiblevl. Makanana Eypasusiak OxoHoMmukanblk Opak enjaepinjeri
aKIMOHepJIeP/IiH KYKBIKTaphl, a3aMaTThIFbIHA KOHE OM3HECKE KaThICYy YJIeciHe KapamacTaH, 63 MY/IelepiH
KOpFay MaKCaThbIMEH JIMPEKTOpIAp KEHECIHJIe OKUIIIK €Ty MYMKIHJIr jKaFblHAH iICKE achIpbUIy JEHIeHl Ty-
paiel Macene ketepisieni. COHbIMEH KaTap TaHAalraH KY3bIpEeTTep/ie HHBECTOPIIAP/IbIH KYKBIKTAPhIH JKYy3ere
achIpy YIEPICIHJE TOYEIICI3 JUPEKTOPIapAbIH POJli Typalibl MOCeNe KapacThIPhLIaIbI.

3epmmey mnomuowcenepi. Opak enjepiHieri KOJJAHBICTaFbl 3aHHAMACHIHBIH asChIHIa KOPIIOPATHB-
TiK OacKapyAblH THIMJI YJTiCIH jKy3ere acblpyFa MYMKiH emectirid kepcereni. JKymbicta Eypaswusiiak
OkoHoMmuKaNbIK Onak enjepiHieri KolJaHbICTaFbl KOPIIOPATUBTIK Oackapy YAriiepl THIMIUILH apTThIpy
TOCUIIep] XKoHE 3aHHAMaHbI YHIIECTIPY JKOJLAAPHI YCHIHBLIA B

Tyuin co30ep: KOpIOpATUBTIK Oackapy, MHWHOPHUTApJbIK aKIHOHEpJep, IIeTel HWHBECTopJap,
aKIMOHepJIep i KYKBIKTapBIH KOPFay, TyeJci3 JUpEKTopIap.

HALIMOHAJIBHBIE MOJIEJIN KOPITIOPATUBHOI'O YIIPABJIEHUS B
CTPAHAX EBPA3HUIICKOI'O SJKOHOMMYECKOI'O COIO3A U IIYTHU X
COBEPHIEHCTBOBAHMUSA

O. Y:xerona
Yuusepcuter «K KUMDBII», Anmarsl, Pecniyonuka Kazaxcran

AHHOTALUA
Lenv uccneoosanus. OnpenencHue croco00B MOBBIMICHUS Y3PPEKTUBHOCTH TPUMEHSEMBIX MOJIEIICH KOp-
[TOPAaTUBHOTO YIIPABIIEHUS U IyTeH TapMOHU3ALIMU 3aKOHOIaTeIbCTBA CTpaH EBpasuiickoro OkOHOMHUYECKOTO
Coto3a, ¢pyHkimonupytoiiero ¢ 1 sasaps 2015 roza.
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Memooonozus ucciedosanus. AHaIN3 MOJEICH KOPIOPATUBHOTO YIIPABJICHUS, IPUMEHICMBIX B CTPaHAX
EBpaswmiickoro Dxonommueckoro Coro3a, MPOU3BEICH HA OCHOBE aHAIM3a 3aKOHOAATEIhHOM 0asbl. J{ys mo-
HHUMAaHHUS TOTO, HACKOJIBKO HOPMEI, TIPETyCMOTPEHHBIC IEHCTBYIONTUM 3aKOHOJATEIIECTBOM, PEATU3YIOTCS Ha
IIpaKTHKE, IPOBEACHBI HHTEPBBIO C KOPIOpaTUBHBIMU ropucTamMu Kazaxcrana.

Opueunanvrnocms ucciedosanusi. B craThe MOTHUMACTCS BOIPOC O CTEIICHU, B KOTOPOU TpaBa aKI[MOHE-
POB, BHC 3aBUCUMOCTHU OT IpaXaaHCTBA U JOJIM y4aCTUA B 61/13Hece, B 4aCTHU BO3MOXHOCTH GI)ITB npeacraB-
JICHHBIMHU B COBCTC AUPEKTOPOB B LEIAX 3allIUTBI UX UHTCPECOB, MOTYT 6LITB pCajIM30BaHbl B CTpaHax EB-
pasmiickoro DxoHommueckoro Coroza. Taxxke, paccMaTpUBaeTCsl BOIIPOC POJIU HE3aBUCUMBIX TUPEKTOPOB B
Ipoliecce peanr3alny MpaB HHBECTOPOB B BEIOPaHHBIX IOPUCAUKIIUSIX.

Peszynomamul uccredosanus — yka3plBarOT Ha HEBO3MOXKHOCTD peanu3aiiinu 3G(OEeKTHBHON MOJICIIN KOPIIO-
pPaTUBHOTO YIIPABJICHUS B PaMKax JCHCTBYIONIETO 3aKOHOAATENLCTBA B cTpaHax Coro3a. B pabore mpeanara-
FOTCSI CIOCOOBI TMOBBIIICHUS 3PPEKTUBHOCTH MTPUMEHSIEMBIX MOJIeNICil KOPIIOPATUBHOTO YIPABJICHHUS U MyTH
rapMOHHU3AINH 3aKOHOIaTeIhCTBA CTpaH EBpasuiickoro DxoHommueckoro Corosa.

Knrouegovle cnosa: KOpopaTUBHOE yIpPaBIeHUE, MUHOPUTAPHBIC aKIMOHEPHI, HHOCTPAHHBIC WHBECTOPHI,
3aIlKTa MPaB aKIIMOHEPOB, HE3aBUCUMBIE JUPEKTOPA.

INTRODUCTION

Most recent studies devoted to corporate governance have focused on developed countries. Studies of
corporate governance systems in emerging economies are limited [1] (Yaacob & Basiuni, 2014) and there
are none devoted to harmonization of corporate governance systems for countries — members of the Eurasian
Economic Union, the agreement on creation of which was signed by the leaders of Russian Federation,
Kazakhstan and Belarus in Astana, Kazakhstan, on May 29, 2014. Later, the Eurasian Economic Union
(EAEU) was enlarged to Armenia and Kyrgyzstan. Given that those members of the EAEU are not located
even partially in Europe (as this is a case for founders of the EAEU), Armenia and Kyrgyzstan are deliberately
excluded from our research as we believe that influence of their cultural peculiarities on corporate governance
requires separate study.

This research will focus on one of the elements of the corporate governance system, namely on the
possibility of realization of the right of foreign and minor shareholders to be represented in the boards as this is
one of the fundamental rights which basically lays the foundation for enhancing attractiveness of any market to
foreign direct investments (FDIs). Pursuant to the Organisation for Economic Cooperation and Development
(OECD) Principles of Corporate Governance, foreign direct investments (FDI) could be intensified if there is
a perception among foreign investors that legal environment enforces not only the protection of the rights of
foreign investors but also of domestic ones as it is increases the overall level of credibility of any legal system.

Given that the Eurasian Economic Union was recently created, it would be beneficial to introduce
amendments into the legislation of countries under review, if necessary, at early stages of functioning of the
Union in order to avoid a situation when legal developments ‘follow rather than precede economic change’ as,
pursuant to John Coffee, historical evidence suggests [2]. (Clarke, 2011).

The interest in this research area stems from the fact that the majority of backbone companies in Russia,
Belarus and Kazakhstan, which are the driving sources of economic development and are of strategic importance
to their national economies, are:

- fully or partially state-owned companies with the state being the only or major shareholder; or

- private companies which were fully-privatized during last 15-20 years

that has led to the inheritance of organizational practices, which were in place prior to privatization.

In addition, there is a very strong cultural aspect, which significantly affects the way business is conducted
given that cultures are embedded into organizational practice and legal norms [3], (EWANS, 2014), that has
very deep historical roots and implies that major decisions cannot be made without authorization, at least
informally, of a very high status symbol, for example either the President of the country, Prime-Minister, or
any Minister. This comes from the times when all countries were part of the USSR in which as a result of the
centralized planning system, everything was subject to approval at the “highest” state level. This explains the
findings of Hofstede scoring the Russia at 93 points at ‘power distance’ dimension, which implies very high
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importance of status symbols in the national culture, which has its impact on the organizational culture, and
scoring it at 95 points on the ‘uncertainty avoidance’ dimension, which means that any ambiguous situations
are perceived as a direct threat, which in turn led to a domination of a bureaucracy [4]. (The Hofstede Center).
There are no such results for Kazakhstan or for Belarus. However, due to common cultural and historical roots,
extrapolation of results for Russia into Kazakhstan and Belarus, is defensible.

Further, given that the USSR had a closed economic system, right after the collapse of the USSR, the idea
of protection of the rights of minor and foreign investors was new to Russia, Kazakhstan and Belarus, which
led to existence of imperfect legal norms in this area. Such treatment of foreign investors can be an illustration
of Russia, Belarus and Kazakhstan being collectivist societies as defined by Hofstede [5] (1983). Russia scored
39 points on the ‘Individualism’ dimension of Hofstede [4] (Hofstede Center), where everything which does
not belong to the society is not considered as “ours” or “us” and as a result falls beyond the scope of interests
of nations.

Such initial elements (importance of status symbols in the national culture along with high tendency to
uncertainty avoidance and closed economic system during the USSR times) led to a situation when the rights
of minor and foreign shareholders were not properly protected even though all three countries undertook
massive legal reforms over the last 20-25 years. However, this becomes a key issue given that even within
the Eurasian Economic Union, investors from other member states are treated as foreign investors in the
neighbor countries despite citizens of Russia, Belarus and Kazakhstan perceive each other as “ours”. This
brings to the surface the issue of how to treat “foreign investors” from the EAEU given that they are “ours”
in the context of nondiscrimination of so called “‘real’ foreign investors” (from non EAEU countries) against
“foreign investors” from EAEU countries.

Equal treatment of investors regardless of the country of origin implies primarily that both groups have
equal rights that are enforced and protected to the same extent. One of such rights which must be fully realized
is a right of representation of any shareholder in the board [6] (OECD Principles of Corporate Governance).
This factor is a primary one in the guarantying legitimacy of the boards given that this is a starting point in
framing the model to be followed in boards operations. The main issue here is to ensure that board members
can have high level of “assertiveness” as defined by the GLOBE team [3] (EVANS, 2014) and “independence”
to ensure that they can ask “tough” questions for the benefit of all stakeholders and as a result for the benefit
of the nations.

Given that all countries under review continue to have a ‘collectivist culture’ highly influenced by status
symbols, “independence” and “assertiveness” of the board members in the organizations operating in Russia,
Belarus, and Kazakhstan is questionable per se and lack of legitimacy of the boards due to improper realization
of one of the fundamental right of shareholders to be represented in the boards will not contribute to the
efficacious performance of any board.

THE MAIN PART OF THE RESERACH

Literature review

The importance of corporate governance systems at both macro and micro levels has been assessed by
a variety of scholars. Most recent studies were triggered by a growing interest in three primarily areas: the
roles of executives, directors, shareholders and their actions to protect their interests; corporate governance
in international settings; and the effect of corporate governance systems on foreign direct investments. Those
studies are interdisciplinary and were undertaken by scholars from different fields such as finance, law,
economics, management and accounting [7] (Bebchuk & Weisbach, 2010).

There is a whole stream of research devoted to the effect of protection of the rights of investors. Pursuant to
La Porta et al. [8] (1998) the greater protection of investors contributes to the increase in “investors’ willingness
to provide financing and should be reflected in lower costs and greater availability of external financing” [9,
p. 704] (Klapper & Love 2004, 704). In the developing countries foreign direct investments are “considered
the most stable component of capital flows ... and can also be a vehicle for technological progress” [10, p.
765] (Bénassy-Quéré, Coupet & Mayer 2007, 765) which augments the necessity for protection of foreign
investors’ rights. Further, “investor protection turns out to be crucial because, in many countries, expropriation
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of minority shareholders and creditors by the controlling shareholders is extensive” [11, p. 4] (La Porta et al.
2000, 4). Recent studies on the issue of protection of the rights of minority investors suggest that “minority
investors are only protected when they have power relative to controlling shareholders” which can be realized
through the institute of independent directors given that the latter “can intervene to protect the interests of all
shareholders” [12, p. 210] (Anderson & Reeb 2004, 210). This gives a rise, in general, to the issues of the role
of independent directors in governance system and their effect on organization performance that have been
addressed in the prior studies.

Theoretically, the existence of boards is justified by the necessity to address “the agency problems inherent
in managing an organization” [13, p. 7] (Hermalin & Weisbach 2001, 7).

Given that “monitoring and review of managers by the board of directors is a major internal managerial
control mechanism” [14] (Coughlan and Schmidt, 1985) increase in firms’ performance with introduction of
independent directors in the boards is explained by better monitoring provided by outside directors who are
defined as not employees of the company [15] (Klein, 1998).

Further, analysis of the bidirectional relationship of board independence and firms performance suggests
that the strong performance of the firms effects the behavior of independent directors in a way that in such
situations independent directors demonstrate higher level of readiness to actively participate in the decision
making process which leads to the increase in firms’ value [16, p. 69]. (Lee and Wang 2014, 69)

However, findings of Rosenstein and Wyatt, 1990 are supportive of the hypothesis “that outside directors
are chosen in the interest of shareholders™ and provide ‘no clear evidence that outside directors of any particular
occupation are more or less valuable than others”. Meantime, Jenwittayaroje and Jiraporn [17] (2019) found
that board independence is more valuable during stressful times (in particular, during Great Recession in 2008)
than during normal times.

In regard to the ability of independent directors to effectively perform their functions in corporations with
high level of ownership concentration, Lee and Wang [16, p. 70] (2014, 70) suggested that their actions will
be limited given that “the appointment of independent directors is likely to be manipulated by controlling
shareholders”. This gives a rise to the issue of who should have a privilege to appoint independent directors.

Another function of the independent directors of the boards, which received attention in the literature, is providing
independent professional consultancy services which directly contribute to the improved firm performance [16,
p. 70] (Lee and Wang 2014, 70), and at the same time can “enhance monitoring process” which ultimately will
positively affect firm value [18, p. 28] (Adams & Ferreira 2007, 28). Findings of Miletkov et al. [19] (2017) provide
evidence that through monitoring and advising functions foreign directors can positively affect firm performance.
Further, their findings suggest that such relationship is more pronounced in “countries with lower quality legal
institutions” implying that foreign directors come from “countries with higher quality legal institutions”.

Overall, recent research advances highlight the importance of the corporate governance system, in general,
and its components such as investors’ rights protection and board independence, in particular, for an increase
in the flow of capital and improvement of firm performance.

Methodology

Evaluation of the corporate governance models adopted at the national level in Russian Federation, the
Republic of Belarus, and the Republic of Kazakhstan, in general, and its selected components like the extent
to which the fundamental rights of shareholders (both foreign and minority shareholders) can be realized
in particular, has been performed based on the analysis of the following laws, which lay the foundation for
governance systems of any corporation operating in a chosen jurisdiction:

* The Federal Law of Russian Federation #203-FL dated December 26, 1995 “On Joint-Stock Companies”
[20],

* The Law of the Republic of Belarus #2020-XII dated December 9, 1992 “On partnerships” [21],

* The Law of the Republic of Kazakhstan #415-11 dated May 13, 2003 “On Joint-stock companies™ [22].

In addition to that, in order to grasp a practical ramifications of norms envisaged in the laws, which
probably were unforeseen by lawmakers, an in-depth interview with lawyers from 10 joint-stock companies
of Kazakhstan has been conducted.
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RESEARCH RESULTS AND DISCUSSION

1) Rights of shareholders and the institute of independent directors

Legal environment is a huge source of risk for any business and at the same time it is intended to provide
support for economic development of any state. The main mechanism through which the rights of all
shareholders could be realized, to ensure the effective implementation of the corporate governance model
and to mitigate risks emerging from laws and regulations, involves incorporation of the norms governing the
process of taking into account the interests of investors into the laws. Such norms are expected to encompass the
right of shareholders, regardless of the country of origin and share in the shareholding capital of a corporation,
to be represented in the boards. Given that minor shareholders have limited capacity to affect the decision
about boards composition, the only way to ensure that their interests are counted appropriately is to introduce
regulatory requirement with respect to having independent directors in the boards. If the right of shareholders
to be represented in the boards as a rule is fixed in the laws through the right to elect board members, the
requirement to have independent directors in the boards is quite often omitted though, which limits the extent
to which the interests of minor shareholders are taken into account.

Corporate governance systems at the national level of countries-members of the Eurasian Economic Union
are governed by the Law of the Republic of Belarus #2020-XII dated December 9, 1992 “On partnerships”
[21], the Federal Law of Russian Federation #203-FL dated December 26, 1995 “On Joint-Stock Companies”
[20] and by the Law of the Republic of Kazakhstan #415-1I dated May 13, 2003 “On Joint-Stock Companies”
[22].

Regulatory framework of each country of interest ensures that shareholders decide who should be on the
boards and acknowledges the existence of the institute of independent directors. However, the degree of
recognition by national legislations of the necessity to have independent directors in the boards varies. In
particular, only in Kazakhstan, the regulator clearly defines who is an independent director' and requires to
have at least 30 % of independent non-executive directors in the boards (clause 5, article 54 of the Law of
the Republic of Kazakhstan #415-11 “On joint stock companies” [22]) which implies that all decisions which
are in the domain of the board should be made with participation of independent directors (if they present at
the board meetings). In contrast, in Belarus only financial organizations are required to have two independent
non-executive directors (Bank’s Code of the of the Republic of Belarus # 441-3 dated October 25, 2000 [23];
Resolution of the Board of the National Bank of the Republic of Belarus Ne557 dated October 30, 2012 [24]),
which are defined as those who are not affiliated with shareholders and with management of the organizations
where they are members of the board, but all other corporations of Belarus are not subject to this requirement
(Article 84 of the Law of the Republic of Belarus #2020-XII dated December 9, 1992 “On partnerships™ [21]).
Russian regulatory framework assumes the same concept of independent directors as in Belarus, and does not
require having independent directors in the boards either.

Further, the existence of independent directors is becoming an acute concept in Russia and Belarus only
in the process of making decision on major transactions, which are defined as a transaction or a set of related
transactions in regard to acquisition of disposal of assets valued at 20 % (Belarus) /25 % (Russia) or more
of the carrying value of the total assets based on the data derived from the balance sheets of the company
(art. 79 of the Federal Law of Russian Federation #203-FL and art 58 of the Law of the Republic of Belarus
#2020-X1I [21]). It is worthwhile to mention that approval of major transactions in Russia and Belarus requires
unanimous decision of all members of the board (part 4 of the art 58 of the Law of the Republic of Belarus
#2020-X1I and part 2 of art. 79 of the Federal Law of Russian Federation #203-FL [21]), which means that such

! Independent director — a member of the board of directors who is not an affiliate of the joint stock company, and who was not
an affiliate within three years preceding his/her election to the board of directors (except for the case where he/she held the position
of the independent director at the said joint stock company), who is not an affiliate to affiliates of the said joint stock company; who
is not bound with subordination to officers of the said joint stock company or organizations which are affiliates of the said joint stock
company, and who was not bound with subordination to the said persons within three years preceding his/her election to the board of
directors; who is not a state official; who is not an auditor of the said joint stock company and who was not the same within three years
preceding his/her election to the board of directors; who does not participate in audit of the said joint stock company as an auditor work-
ing with an auditing organization, and who did not participate in such audit within three years preceding his/her election to the board of
directors (clause 20 of article 1 of the Law of the Republic of Kazakhstan #415-I1 “On Joint-Stock Companies”)
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decision cannot be made if at least one of the board members is absent regardless of the reason. If the decision
on major transaction cannot be made, this issue should be moved on for consideration of the shareholders. In
Kazakhstan the decisions on major transactions are in the domain of the board whereas quorum for making
any decision is at least 50 % of the total number of all board members and no one decision can be made unless
at least 50 % of board members present at the meeting support a decision; meantime corporations at their own
discretion have a right to impose tighter requirements on quorum and proportion of votes casted to support a
decision in order to ensure that a decision is adopted.

Regulator does not impose on all corporations of Kazakhstan a requirement to ensure that independent
directors are taking part in voting.

Thus, the results of the analysis of the corporate governance models adopted at the national level in the
countries — members of the Eurasian Economic Union reveals that the institute of independent directors in its
pure form exists only in Kazakhstan, while in Russia and Belarus the concept of independent directors appears
and used primarily in relation to the major transactions which are required to be approved with participation
of directors who does not have a particular interest in a deal under consideration of the board. This itself
stimulates the discussion on the necessity to harmonize legislation of countries under the review through
amending the laws of Russia and Belarus by a clear and unambiguous definition of independent directors and
by a required proportion of them in the boards.

Further, the issue of independence of directors is more relevant to Kazakhstan and to Belarus rather than to
Russian Federation given that population in these two countries is substantially lower than in Russia and by the
time when anybody can be nominated to the board due to his / her experience, social status, etc. such potential
nominees cannot be truly independent, first and foremost, because they are chosen since they are known by
shareholders. Further, there is no legal mechanism in any country-member of the Eurasian Economic Union in
place that can ensure sufficient level of independence of board members from shareholders, given that board
members are appointed by the decision of shareholders. It means that even if any other group of stakeholders
decides to nominate anybody to the board, there is no any guarantee that shareholders approve at least one
nominee who can represent the interest of such group of stakeholders.

One ofthe mechanisms of attracting independent directors to ensure at least to some extent their independence
is to appoint directors from overseas. However, it is worth pointing out that inclusion of foreign citizens into
the boards is more crucial for foreign shareholders rather than for domestic ones given that for former category
of investors the issue is realization of their primarily right for being represented in the boards in general, while
for the latter category the issue is to ensure sufficient level of independence of the board.

2) Status of the board of directors members: employees of the organization or not?

Analysis of the legislation of Russian Federation, Belarus and Kazakhstan seems to demonstrate that board
members and corporations where they perform their functions have civil relations given that board members
are not viewed as employees. This implies that they do not need to get a work permit unless they work in the
corporation in any other capacity in addition to taking a role of a board member (pursuant to the article 97 of
the Eurasian Economic Union Treaty signed in Astana on May 29, 2014 [25] there is no need to get a work
permit in order to be employed in Kazakhstan, Russia or Belarus, if you are a citizen of any of these countries).
It means that they can perform their duties without any limitations based on the business visa.

However, an in-depth analysis of the legal environment and current practice in Kazakhstan with respect to
the status of Board members and issuing work permits by state authorities demonstrates existence of a legal
gap between intention of the state to provide legal support and protection to shareholders, which is envisaged
in the Law of the Republic of Kazakhstan “On Joint-Stock Companies” [22], and mechanism in place to ensure
that such norms can be enforced.

Pursuant to the art. 1 of the Law of the Republic of Kazakhstan “On Joint Stock Companies”, board members
are recognized as officials of a corporation while there is no clarification about whether officials are employees
of the organization or not. Pursuant to the clause 43 of art. 1 of the Labor Code of the Republic of Kazakhstan,
an employee is a person who performs job duties based on the labor contract. Given that board members are
appointed by the shareholders, it can be assumed that they can perform their functions without any labor
agreement and meantime be liable for their decisions as it prescribed by the Law “On Joint-Stock Companies”.
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However, the Decree of the Government of the RK #802 dated December 15, 2016 [26], which govern the
decision making process concerning issuance of work permits in Kazakhstan specifies exemptions in regard to
getting work permits. In particular, those who perform duties of the board of directors at the National Holdings
(Samruk-Kazina, Baiterek, KazAgro) are exempted from getting work permits (clause 20 of the Anex 2 to
the of the Decree of the Government of the Republic of Kazakhstan #802 dated December 15, 2016). The
existence of this norm per se implies that board members of all other joint-stock companies are viewed by
regulator as employees and, therefore, are subject to getting work permits.

However, the analysis of the results of the interview with lawyers of corporations which have citizens of
countries-not members of the Eurasian Economic Union in their boards manifests that in practice corporations
operating in Kazakhstan do not treat board members as employees and do not apply for work permits. This
implies that those relations are civil once. Further, it was revealed that the state authorities do not tend to enforce
the norms envisaged in the Decree of the Government of the Republic of Kazakhstan #802 in regard to seemed
requirement to secure by corporations’ work permits for their board members. Given that, in Kazakhstan
actions of public authorities are governed by principles that whatever is not allowed is forbidden which
“dictates that every decision it takes must be authorized by the terms of a positive legal power conferred upon
it, whose limits it must not transgress” [27, p. 256] (Andenas and Slynn 2000, 256), such selective, whether it
is intentional or not, nonenforcement of certain norms by regulator helps.

Given that scrutiny of national regulations of Russia and Belarus did not reveal any collusion in laws
with respect to relationship between board members and the corporations where they found to be civil ones,
conducting interviews with lawyers of corporations operating in Russia and Belarus is not justified.

Therefore, in order to avoid any conceptual misunderstanding about the status of the board members with
respect to the nature of their relations, civil or labor, with corporations in Kazakhstan, it is absolutely necessary
to change at least the Decree of the Government of the Republic of Kazakhstan #802 by excluding the norm
that board members of the National Holdings (Samruk-Kazina, Baiterek, KazAgro) are not subject to work
permits.

By doing so, the legislation in Kazakhstan, Belarus and Russian Federation will be harmonized regarding
the way how all board members, regardless of their country of origin, are treated in all countries- members of
the Eurasian Economic Union to ensure that they are treated equally. Further, it will ensure that the rights of
both foreign and domestic investors can be fully realized given that they will have a freedom to choose and
appoint board members. Unless it is done so, the position of board members of corporation in Kazakhstan is
jeopardized and their ability to function properly is limited and unsecure, which will result in inability to ensure
adequate level of transparency that, in turn, makes it impossible to guarantee from the start “independence”
and “assertiveness” of the board members.

Conclusion

The results of the research undertaken demonstrate notable deficiency in implementing an effective
corporate governance model in courtiers — members of the Eurasian Economic Union, namely, the Russian
Federation, Kazakhstan and Belarus.

In particular, the analysis of legal basis of the countries under review with respect to corporate governance
system demonstrates a lack of recognition of the institute of independent directors in Russia and Belarus at
the national level and requires an inclusion of the norms into the legislation of these countries which will
clearly define the notion of independent directors, their role and minimum required proportion of independent
directors in the boards. This will ensure that the fundamental rights of minor shareholders for taking into
account their interests are assured along with improving corporate governance system of corporation operating
in these jurisdictions.

Further, given that any corporation has different groups of stakeholders, it seems expedient to work out
the procedure for appointment of independent directors. This issue is relevant for all countries — members
of Eurasian Economic Union, whereas corporations are characterized by high level ownership concentration
which implies that the independent directors can be manipulated by major shareholders so that their level of
independence will be negligible and corporations should not expect from the independent directors to perform
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advisory and monitoring functions and, as a result, they should not expect any changes in the performance in
the result of an appointment of such board members.

One of the options could be to transfer the right to appoint independent directors to the boards from
shareholders to the public. This can be done through introducing the norm which will make it clear that
independent directors are appointed by stakeholders while the process of such appointment should be governed
by rules and regulation adopted at the company level. In order to ensure that qualified people are nominated
to the boards, who have sufficient skills and expertise to contribute to the development of any organization at
the strategic level, such process could be facilitated through creation of a bank of candidates for the positions
of independent directors. In Kazakhstan, the foundation for such process is laid already by the Association of
Independent Directors whereas such dataset is started to be created. However, such initiative could fail if there
is no state support in the form of proper regulatory framework.

Further, the collision in Kazakhstan legislation regarding the status of board members (whether they are
viewed as employees of an organization or not) should be eliminated. It is seen that the easiest way to do
so is to eliminate the norm in the Terms and Conditions which stipulates that Board members of selected
organization are not subject to getting work permits and to amend the Labor Code of the Republic of Kazakhstan
with a provision pursuant to which it will be made clear that Board members are not employees of the
corporations and no labor agreement should be signed with them as this is the case in Russian Federation and
Belarus.

The proposed changes will allow legal foundations to be effective in ensuring equal treatment of all categories
of shareholders by providing mechanisms though which their fundamental rights for representation in the
boards for the sake of protection of their interests could be realized. The suggested changes will contribute to
the improvement and harmonization of corporate governance systems adopted at the national level by Russian
Federation, Kazakhstan, and Belarus. This is fundamental not just in ensuring the free flow of capital within
the Union but also in increasing the level of foreign direct investments into each jurisdiction of the Eurasian
Economic Union.
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SUMMARY

This research examines to what extent the right of shareholders, regardless of the country of origin and
his/her share in the capital of the corporation, to be represented in the boards for the purpose of protection
of their interests, could be realized in Russia, Kazakhstan, and Belarus — members of the Eurasian Economic
Union effective January 1, 2015. Further, this study looks at the role of independent directors in the process of
realization of the rights of investors in selected jurisdictions. This is done to identify the ways for improving
the efficiency of the corporate governance models adopted and ways for harmonization of the legislation in
Russian Federation, Kazakhstan, and Belarus.

TYUIHIAEME

Maxkanana 2015 xpurrsl 1 KaHTapman Oacrtar opekeT eTeTiH Eypasusiislk DKOHOMUKAIBIK OTaKThIH MYIIe-
nepi — Peceit denepammsacer, Kazakcran PecyOmmkacs! sxone bemapycb PecryOnukaceiama a3aMaTThIFBl MEH
OM3HEeCTer1 KaThICY YieciHe KapaMacTaH 3 MYIIelIepiH Kopray MaKcaThIHIAa TUPEKTOpap KeHECIHIe OKIIIIK
€Ty MYMKIH/IITiHe KaTBICTBI aKITHOHEPJIep KYKBIFBIH JKY3eTe achlpy JeHrei KapacTeIpsutrad. COHBIMEH KaTap
aTaJIMBIII eHOEKTE TaHTaJIFaH IOPUCIUKIMSIIApIa HHBECTOPIIap KYKBIFBIH KY3€Te achIpy YPIICIHIET] ToyeIci3
TUPEKTOPIAPIBIH POl KapacThIpbuIanbl. EHOGKTIH MaKcaThl — KOPIOPATUBTI OacKapyAblH KOJIaHBIIMAIBI
MOJCIIECPIHIH THIMIUTITIH apTTRIpY omicTepiH >koHe Peceit denmeparusce, Kazakcran PecnyOmmkacer MeH
bemapych PecyOnukachIHBIH 3aHHAMAaIapBIH YHIIECTIPY KOJIIAPhIH aHBIKTAY.

PE3IOME

B crartbe momHMMAaETCs BOMPOC O CTETEHH, B KOTOPOM TpaBa aKIMOHEPOB, BHE 3aBHCHMOCTH OT TPak-
TAHCTBA W JIONU y4acThs B OM3Hece, B YaCTH BO3MOXKHOCTH OBITh TPECTABIEHHBIMU B COBETE JTUPEKTOPOB B
IIETIX 3aIIUTH UX HHTEPECOB, MOTYT OBITh pean30BaHbl B Poccuiickoit deneparum, Pecyommkn Kazaxcran
u Pecry6nuku benapycs — wienoB EBpasuiickoro Oxonomuaeckoro Coro3a, QyHKITMOHUPYIOIIETOo ¢ 1 ssHBaps
2015 roma. Taxxe, B TaHHOH CTAaThe pacCMaTPUBASTCS BOIIPOC POJIM HE3aBUCHUMBIX AUPEKTOPOB B TpoIlecce
peann3anuy mpaB MHBECTOPOB B BEIOPAHHBIX IOPUCAUKINAX. Llenbio maHHOH paOoThI SBISIETCS OTpeAeTeHIe
cnoco00B MOBBITIIEHNS 3 (HEKTUBHOCTH MPUMEHSIEMBIX MOJIeTIe KOPIOPATHBHOTO YIPABICHNS U ITyTeH rap-
MOHH3AINH 3aKOHOIaTeNbCcTBa Poccuiickoit denepanmm, Pecrryonmkm Kazaxcran u Peciyommku bemapycs.
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